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FLOYD R G BSON, Circuit Judge.

Following a five day trial, a jury convicted appellant Tou
Hang of three counts of accepting a bribe as a public official in
violation of 18 U.S.C. § 201(b)(2)(A) (1994). The district court"
sentenced Hang to three concurrent thirty-three nonth terns of
i mprisonnment. Hang now appeal s his convictions and sentence, and
we affirm

BACKGROUND

From approxi mately January of 1985 until April of 1993, Hang
worked as an eligibility technician for the M nneapolis Public
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Housing Authority ("MPHA"), an independent public corporation
organi zed under M nnesota | aw and established for the purpose of
adm ni stering federal prograns. MPHA, |ike thousands of other
public housing authorities across the nation, inplenents the
Federal Low Inconme Housing Program see 42 U.S.C. 88 1404a-1440
(1988 & Supp. V 1993), by providing federal ly subsidi zed housing to
eligible lowincone famlies. Wile MPHA necessarily conplies with
strict regulations inposed by the United States Departnent of
Housi ng and Urban Devel opnent ("HUD'), see 24 C.F.R 88 900. 101-
999.101 (1995), it is locally operated and staffed by [ ocal
enpl oyees. MPHA receives a mnute anount of noney from | ocal
sources, but federal funding conprises the overwhel m ng majority of
its budget. In fact, the entire budget of MPHA, including
expenditures, is subject to HUD approval.

In MPHA's witten statenent of policies, which was revi enwed by
HUD, the eligibility technicianis identified as the individual who
determ nes whet her a particul ar housing applicant neets federally
i mposed threshold criteria. 1n addition, the manual specifies that
the eligibility technician must ascertain whether an applicant
qualifies for any federal or local housing preferences.? In
carrying out these duties during the tinme relevant to the charges
in this case, Hang screened applications to verify whether persons
were initially qualified or entitled to any preferences for |ow
i ncome housing. After Hang confirmed an applicant's eligibility,
that individual would be placed on a waiting list to receive a
house. When an applicant for whom Hang had been responsible
reached the top of the list, a process that normally took a
significant anmount of tinme, Hang woul d offer that person the next
avai |l abl e hone. Local enpl oyees supervised Hang's activities, and
HUD did not have any direct role in paying Hang or conducting his

’I'f an applicant qualifies for a preference, he will receive
nore desirable placenment on the waiting list for federally
subsi di zed housi ng.



per formance revi ews.

On Septenber 14, 1994, the United States returned an anended
i ndi ct ment agai nst Hang charging hi mwith three counts of accepting
a bribe as a public official in violation of 18 US. C 8§
201(b) (2) (A). The Government contended that Hang, a native of
Laos, used his bilingual skills to prey on housing applicants who
were al so i mm grants from Sout heast Asian countries. Each count in
the indictnment represented one incident in which Hang all egedly
accepted noney froman Asian individual in order to accelerate the
application process. Hang apparently conmunicated to these
unfortunate and vul nerable victinms that they woul d have to pay him
nmoney in order to obtain federally subsidized housing.

One day before trial, Hang's attorney nmade his first efforts
to contact the Governnment's w tnesses. During these attenpted
i nterviews, counsel |earned that one of the persons who reportedly
bri bed Hang, Syphong Souvannarath, had resi ded at the University of
M nnesota Hospital for approximately four weeks to undergo

treatment for an unspecified nmental illness. Also, Hang' s | awer
di scovered that anot her Governnent w t ness, Vanhsy Prasonsack, was
taking sone sort of nedication. Based on these findings, and

because of ot her suspicions regardi ng prosecution w tnesses, Hang,
as an indigent defendant, nmade an ex parte notion requesting the
district court to authorize subpoenas requiring the University of
M nnesota Hospital and Cinic, along with various ot her Governnent
agencies, to release docunents relating to the wtnesses.
Nonet hel ess, after concluding that Hang's entreaty represented a
nmere "fishing expedition" for evidence, the court refused to i ssue
t he desired subpoenas duces tecum The court further declined to
i ssue a Wit ness subpoena for Hang Sao, Hang's Laoti an uncl e who had
been present during the defense's el eventh hour interviews with the
prosecution w tnesses.

The jury subsequently convicted Hang of all counts, and the
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district judge originally rel eased hi mon bond pendi ng sent enci ng.
When police officials notified the court that Hang's friends and
relatives were terrorizing certain individuals who had testified
agai nst the convicted felon, the district judge ordered Hang to
appear at a detention hearing. Finding that Hang had failed to
establish by clear and convincing evidence that he did not pose a
danger to another person or the conmunity, the judge ordered that
Hang be taken into custody until sentencing.

At  sentencing, pursuant to the applicable sentencing
guideline, the district judge adjusted Hang's base offense |evel
according to the value of the benefit he conferred on those who
bribed him |In addition, influenced by the pattern of threats and
intimdation against Governnent wtnesses effected by Hang's
intimates, the judge inposed a two point enhancenent for
obstruction of justice. Choosing the |owest inprisonnent term
possi bl e under the relevant guideline range, the district judge
sentenced Hang to three concurrent thirty-three nonth periods of
confi nement .

On appeal, Hang contests both his convictions and sentence.
He argues that the district court |acked jurisdiction over this
case because, as a local enployee carrying out allegedly
m ni sterial duties, he was not a "public official"™ under 18 U. S. C.
§ 201(a)(1). Further, he feels that his conviction should be
overturned because the district court inproperly refused to issue
t he request ed def ense subpoenas. 1n challenging his sentence, Hang
contends that the district court inproperly calcul ated the benefit
conferred upon those who bribed him Finally, because he clains
that no direct evidence connected himto the terrorismperpetrated
agai nst Governnent w tnesses, Hang asserts that the district court
erroneously inposed the obstruction of justice enhancenent. W
address each of these issues seriatim



1. DI SCUSSI ON

A Public Officials under 18 U.S.C. § 201(a)(1)

Under 18 U.S.C. § 201(b)(2)(A), the provision applicable to
Hang's conduct, a public official is precluded from accepting a
bri be in exchange for "being influenced in the perfornmance of any
official act.” 18 U.S.C. 8 201 (b)(2)(A) (1994). As relevant to
this case, the statute defines a public official as:

an of ficer or enployee or person acting for or on behalf
of the United States, or any departnent, agency or branch
of CGovernnent thereof . . . in any official function

under or by authority of any such departnment, agency, or
branch of Governnent

Id. §8 201(a)(1). Hang clainms that, as an enployee of an
i ndependent | ocal public corporation, he did not act "for or on
behal f of" the United States Governnent. Furthernore, he argues

t hat he coul d not ot herw se have been a public official because his
"l ow |l evel " position did not involve any official functions. The
classification of an individual as a "public official” is a |egal
determ nation, and we thus review this issue de novo. See United
States v. WMadeoy, 912 F.2d 1486, 1494 (D.C. Gr. 1990), cert.
deni ed, 498 U.S. 1105 (1991).

The Suprene Court in Dixson v. United States, 465 U S. 482
(1984), considered the appropriate scope of the term "public
official." In that case, after extensively detailing the
hi storical underpinnings of 18 U S.C § 201, the Court expl ained
that Congress had intended to enact a broadly applicable federal
bribery statute. [|d. at 496. The Court concluded that "8 201(a)
has been accurately characterized as a conprehensive statute

applicable to all persons performng activities for or on behal f of
the United States, whatever the form of delegation of authority."”
Id. (quotation omtted). Accordi ngly, when deciding whether a



particul ar individual is subject to the statute's prohibition:

the proper inquiry is not sinply whether the person had
signed a contract with the United States or agreed to
serve as the Governnent's agent, but rather whether the
per son _occupies a position of public trust with official
federal responsibilities. Persons who hold such
positions are public officials within the neaning of §
201 and |iable for prosecution under the federal bribery
statute.

Id. (enphasis added). In applying this newy articulated |ega
standard to the facts before it, the Court had "little difficulty"
in concluding that the petitioners, executives of a private
nonprofit corporation responsible for allocating funds nade
avai lable to a municipality through a federal block grant program
were public enpl oyees for purposes of § 201.

Following the Dixson decision, our sister circuits have
construed 8 201 to enconpass a wi de range of jobs invol ving varying
degrees of federal responsibility. See, e.qg., United States v.
Strissel, 920 F.2d 1162, 1165-66 (4th Gr. 1990)(applying the
statute to the executive director of a |ocal housing authority);
Madeoy, 912 F.2d at 1494-95 (determning that a fee appraiser
approved by the Veterans' Administration was a public official);
United States v. Velazquez, 847 F.2d 140, 141-42 (4th Cir.
1988) (appl ying 8 201 to a county deputy sheriff who was responsi bl e
for supervising federal inmates). The Fourth Circuit's decision in
Vel azquez is particularly instructive. There, a federal inmate
chal | enged his conviction under 8 201 for bribing a deputy sheriff
enpl oyed by Meckl enburg County, North Carolina. Vel azquez, 847
F.2d at 141. Pursuant to a contract with the United States
Government, the Mecklenburg County Jail agreed to provide
supervision for certain federal innates. Id. at 142. Those
inmates were not separated from state inmates, and it does not
appear that the jailers were required to treat the federal charges
differently fromother prisoners. See id. Nonetheless, the court
exam ned the "nature of the responsibilities designated to [the
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jailer],"” id., and it determ ned that he was a public official for
pur poses of 8§ 201. Because the jail was subject to periodic
i nspections by federal enployees, and because the jailer could not
have supervi sed federal innates absent sone federal authority, the
Fourth G rcuit concluded that the county enployee fell within the
anbit of the bribery statute. 1d.

Turning to the facts of this case, we nust anal yze the nature
of the responsibilities givento Hang in order to ascertain whet her
he possessed "a position of public trust with official federa
responsibilities.” Dixson, 465 U S. at 496. It is manifest that
Hang occupi ed a position of public trust. He was on the front |ine
in the effort to provide affordable housing to eligible famlies.
As the person responsible for collecting, verifying, and updating
information pertaining to applicants, he acted as the liaison
bet ween vul nerable and frequently desperate individuals and the
organi zation designed to furnish them with federally subsidized
homes. Especially considering the fact that Hang interacted with
many Sout heast Asian applicants who did not speak English, it is
natural to assume that those persons | ooked up to himand expected
hi mt o shepherd themthrough the often | abyrinthine quest to obtain
desired governnent services. W have no problem then, in
concl udi ng that Hang occupi ed a position of public trust.

Simlarly, we find that Hang's enploynent involved official
federal responsibilities. In contrast to the county jail in
Vel azquez, which clearly perfornmed inportant state and | ocal
functions, the MPHA was organized for the exclusive purpose of
i npl enenting federal prograns and i s subject to exacting oversi ght
by a federal agency. In addition, during the tine period rel evant
to this case, Hang was l|argely responsible for determning who
qualified for federally subsidized housing. According to Connie
Toavs, Hang's supervisor, eligibility technicians had "a lot" of
responsi bility, and Hang was entrusted wi th screeni ng, approving,
verifying, and updating applications. In addition, theeligibility

7



technician was wultimately responsible for the accuracy of
applicants' files, and he would decide who on the waiting |ist
woul d receive an avail abl e house. Although Hang woul d eventual |y
have to receive approval before actually renting a unit, his
supervisors i ndicated that this process basically anmounted to a pro
forma affirmation of the eligibility technician' s recommendati ons.
In essence, then, Hang had primary authority for determ ning who
woul d be the beneficiaries of federal funds. oviously, this is an
undertaking in which Hang could not have engaged had he not
possessed sone federal authority. See Velazquez, 847 F.2d at 142.
Accordingly, we determ ne that Hang's job i nvol ved of ficial federal
responsi bilities.

Because Hang occupi ed a position of public trust with offici al
federal responsibilities, he was a public official for purposes of
§ 201. See Dixson, 465 U S. at 496 ("Persons who hold such
positions are public officials within the neaning of 8 201 and
liable for prosecution under the federal bribery statute.”). Hang
had "sone degree of official responsibility for carrying out a
federal program or policy,” id. at 499, and we thus reject his
assertion that the district court |acked jurisdiction over this
case.

B. The Subpoena Requests

Hang argues that the district court conmtted reversible error
when it refused to honor his Rule 17 requests to issue certain
subpoenas. As a preface to our consideration of Hang's
allegations, it wll be useful to examne the structure and
devel opment of Rule 17 of the Federal Rules of Crim nal Procedure.

Rule 17 outlines the nethod by which the Governnent and
crimnal defendants may procure subpoenas fromthe district court.
Wen a party requests a subpoena, subsection 17(a) directs the
clerk to issue the subpoena "signed and seal ed but otherwi se in
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bl ank,” Fed. R Crim P. 17(a), to that party; the party will then
fill in the omssions before service of the subpoena. To
ef fect uat e proper service, however, the party nust include with the
docunent the appropriate fee for one day's attendance at trial and
a reinbursenent for allowable mleage. If an individual has
sufficient funds to satisfy these expenses, the entire process nay
be conpl eted without any additional intervention by the court.

In many cases, though, a defendant cannot pay the requisite
char ges. Thus, Rule 17(b) offers a procedure through which
i ndi gent persons may acquire necessary subpoenas. Prior to 1966,
this provision conpelled destitute defendants to mnake the
substantial showi ng that the requested evidence would be materi al
and that the defendant could not safely go to trial wthout the
witness. 2 Charles A. Wight, Federal Practice & Procedure § 272
(2d ed. 1982). In addition, the defendant was required to submt
to the court an affidavit, available to the Governnent, nam ng the
wi tness and describing the testinony the person would nost |ikely
gi ve. 1 d. These burdens operated to discrimnate against
i npoveri shed peopl e because, in order to obtain needed testinony,
i ndi gent defendants were obliged to reveal to the Governnent the

identity of witnesses and the defense's trial strategy. It is
under standable, then, that this rule was the object of much
criticism One judge was noved to comrent that "Rule 17(b)

apparently presents an indigent with [a] Hobson's choice: either
make no def ense or disclose his whole case to the Governnment before
his trial." Smth v. United States, 312 F.2d 867, 872 (D.C. Gr
1962) (J. Skelly Wight, J., concurring in part and dissenting in
part)(footnote omtted), quotedin United States v. Florack, 838 F.
Supp. 77, 78 (WD.N. Y. 1993).

The drafters of the Rule acted to aneliorate this inequity
when, in 1966, they anended the provision to what is, in substance,
its present day form Under the nodern version of the Rule, an
i ndi gent defendant is entitled to submt to the court, wthout
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notice to the Governnent, an ex parte application for a wtness
subpoena. |In order to obtain the subpoena, the defendant nust only
make a satisfactory showing that he "is financially unable to pay
the fees of the witness and that the presence of the witness is
necessary to an adequate defense.” Fed. R Cim P. 17(b). This
pl aces al | defendants, whether inpoverished or with anpl e financi al
resources, on equal footing, and it prevents the Governnent from
securing undue discovery.

Rul e 17(c) addresses subpoenas duces tecum The correct
interpretation of this subsection is a point of dispute in this
appeal. The CGovernnent argues that because this Rule, unlike Rule
17(b), does not specifically reference an indigent's right to nake
an ex parte application, the Rule cannot provide such a procedure
for the i ssuance of subpoenas duces tecum Hang counters that Rul e
17(c) nmerely supplenents Rule 17(b), and i ndi gents are consequently
authorized to privately petition the district court for the
i ssuance of subpoenas for documents. W appear to be the first
circuit court to confront this question, and the district courts
t hat have considered the issue have reached conflicting results.
Conpare United States v. Jenkins, 895 F. Supp. 1389, 1395-97 (D
Haw. 1995) (finding that ex parte procedure applies to indigents
applications for subpoenas duces tecum and Florack, 838 F. Supp.
at 79-80 (sane) with United States v. Hart, 826 F. Supp. 380, 381
(D. Colo. 1993)(reasoning in dicta that the ex parte procedure is

not avail abl e when a defendant seeks the production of docunents
before trial) and United States v. Urlacher, 136 F. R D. 550, 555-58
(WD.N. Y. 1991)(reasoning that Rule 17 does not provide for ex
parte application where a defendant desires pretrial production of

docunents, and that the procedure is probably not available for
requests seeking the production of materials at trial).

W are persuaded by the well-reasoned analysis in Florack.
That court focused upon the wording of Rule 17(c), enphasizing
| anguage whi ch provi des that a subpoena nay "al so" require a person
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to produce docunents. The court el aborated:

The word "al so" suggests that the subpoena described
above, that is in Rule 17(a) and Rule 17(b), in addition
to requiring the person to attend, may al so require that
person to produce books, records, and docunents.
Therefore, Rule 17(c) should be interpreted i n accordance
with the provisions of Rule 17(a) and (b). . . . It is,
o[f] course, true that Rule 17(c) does not specifically
di scuss a process for obtaining [docunment] subpoenas by
an ex parte application. It is also true, however, that
t he section does not describe any process for obtaining
t he subpoena. Nothing in Rule 17(c) suggests that the
initial application should be any different from the
application for a subpoena which does not happen to
require that the subpoenaed w tness produce docunents.

Fl orack, 838 F. Supp. at 79 (citations omtted). The structure of
Rule 17, then, indicates that an indigent may mnmake an ex parte
application for the issuance of a subpoena duces tecum

Consequently, we conclude that an indigent defendant may,
pursuant to Rule 17(c), make an ex parte request to the district
court for issuance of a subpoena duces tecum See 2 Wight, supra,
§ 272 (2d ed. 1982 & Supp. 1995)("A district court seens clearly
right in construing Rule 17(b) as applying to a subpoena duces
tecumas well as to a subpoena to testify."). This result, which
i s supported by principles of fundanental fairness and equality, is
consistent with the objectives of the 1966 anendnents to Rule 17.

Havi ng thus decided this issue,® we apply the requirenents of Rule

*Hang contends that his conviction should be overturned
because the district court wongfully based its denial of his
subpoena requests on his refusal to disclose the basis of the
requests to the prosecution. O course, as we di scussed above, an
i ndi gent defendant is entitled to petition the court ex parte for
t he i ssuance of subpoenas under Rule 17(b) and (c). By giving Hang
an opportunity to submt ex parte letters in support of the
subpoenas, we believe that the <court satisfied the Rule's
requirenent. 1In addition, although the court nay have nmade certain
statenents which, taken in isolation, mght tend to indicate an
i mproper reason for denying the requests, our reading of the entire
record reveals that the court's refusal to honor the petitions was
grounded primarily in Hang's conplete failure to establish the
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17 to the facts of this case.

1. The Wtness Subpoena

On Septenmber 7, 1995, the day that the trial began, Hang
petitioned the court to issue a subpoena for Hang Sao, the
def endant's uncl e. In an ex parte comrunication to the court,
Hang's attorneys stated that Sao, who at the time of the request
had recently returned from Mnneapolis to his residence in
M chigan, had assisted in the preparation of Hang's case.
Furthernore, Sao, who was fluent in the Laotian | anguage, had been
present during defense counsel's attenpts to interview Governnent
wi t nesses, nmany of whom did not speak English. Al though Hang's
attorneys cl ai med t hese reasons justified issuance of the subpoena,
the district court refused to honor the request.

W review a district court's decision whether to grant a
request for a Rule 17(b) subpoena only for an abuse of discretion.
United States v. LeAmwus, 754 F.2d 795, 798 (8th Cr.), cert.
denied, 471 U S. 1139 (1985). The burden is upon the requesting
party to show that the desired wtnesses are necessary to an
adequate defense, and reversal is only appropriate if "the
exceptional circunstances of the case indicate that the defendant's
right to a conplete, adequate and fair trial is jeopardized."
United States v. Wman, 724 F.2d 684, 686 (8th Cir. 1984).

We believe that the district court correctly refused to i ssue
t he subpoena for Sao. Wiile Sao's pretrial contributions were
undoubtedly helpful to Hang, the defense utterly failed to
establish that Sao's presence at trial was necessary to an adequate
def ense. Further, although Sao was bilingual and assuredly

necessary prerequi sites to i ssuance of subpoenas. |n any case, to
the extent that the court may have based its deni al of the requests
on i nproper reasons, we find that error to be harniess.
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assisted the defense during interviews with witnesses, the parties
had already hired interpreters for the trial itself. Sao had no
personal knowl edge of facts relevant to the charges in the
indictment, and it is unclear what, if any, material testinony he
could have offered. Inportantly, "Rule 17(b) was not pronul gated
to afford an indigent defendant a right to subpoena w tnesses at
Gover nment expense whose testinony clearly would be lacking in
materiality to the trial at hand.” Terlikowski v. United States,
379 F.2d 501, 508 (8th Cir.), cert. denied, 389 U S. 1008 (1967).
Because Hang failed to carry his burden under Rule 17(b), the
district court properly declined to issue the requested subpoena.

2. The Subpoenas Duces Tecum

Hang al so petitioned the district court, again on the first
day of trial, to authorize the i ssuance of certain subpoenas duces
tecum These broadly worded subpoenas, which were directed toward
a hospital and vari ous Governnment agencies, were primarily designed
to uncover docunents relating to the mental health of certain
prosecuti on w tnesses. In an ex parte letter to the district
court, Hang's attorney expl ai ned that he sought docunents relating
to one of Hang's accusers, Syphong Souvannarath, |argely because
she indicated during an interview that she had spent sone tine at
the University of M nnesota Hospital and Clinic. Further, based on
not hi ng but sheer specul ati on, Hang requested docunments which he
felt mght reveal that Ms. Souvannarath was defraudi ng the Soci al
Security Admnistration. In addition, Hang desired Governnent
docunents relating to his other accusers, even though the defense
was adm ttedly "hard-pressed” to describe the information it hoped
to discover in the materials. After exam ning Hang's ex parte
submi ssion, the district court refused to authorize the i ssuance of
t he subpoenas.

We do not feel that the district court abused its discretion
in declining to authorize the issuance of the subpoenas duces
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tecum See United States v. Kalter, 5 F.3d 1166, 1169 (8th Gr.
1993) (stating that a decision whether to quash a subpoena for

docunents is conmitted to the district court's discretion). The
Suprene Court established long ago that Rule 17(c) "was not
intended to provide an additional neans of discovery." Bowman

Dairy Co. v. United States, 341 U S. 214, 220 (1951). Thus, in
order to warrant the issuance of a subpoena duces tecum a party
must show that "(1) the subpoenaed docunent is relevant, (2) it is
adm ssible, and (3) it has been requested wth adequate
specificity.” United States v. Arditti, 955 F.2d 331, 345 (5th
Cr.)(citing United States v. Ni xon, 418 U S. 683, 700 (1974)),
cert. denied, 113 S. C. 597 (1992); see also Kalter, 5 F.3d at
1169. Notably, "[t]hese specificity and rel evance el enents require
nore than the title of a docunent and conjecture as to its
contents.” Arditti, 955 F.2d at 345. In our opinion, Hang failed
to carry his burden as to any of these three elenents. To be sure,

Hang's subpoenas did not even identify by name the docunents
desired, and his request is replete with conjecture as to the
contents of the materials that m ght have turned up

At nost, Hang's broad request exenplified his "nmere hope" that
t he desired docunents woul d produce favorabl e evidence, and a Rul e
17(c) subpoena cannot properly be issued upon a "nmere hope." See
United States v. Cuthbertson, 630 F.2d 139, 146 (3d Cir. 1980) ("W
do not think that [a] 'mere hope' justifies enforcenment of a
subpoena under [Rlule 17(c)."), cert. denied, 449 U. S. 1126 (1981).
The district court correctly characterized Hang's subpoena request

as a "pure total fishing expedition,”™ and we therefore conclude
that the court appropriately refused to authorize the issuance of
t he subpoenas duces tecum

C. Cal cul ation of Benefit Recei ved

In bribery cases, a district court nust adjust the defendant's
base offense | evel pursuant to the table contained in USSG §2F1.1
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where "the value of the paynent, the benefit received or to be
received in return for the paynent, or the loss to the governnent
fromthe offense, whichever is greatest, exceeded $2,000." USSG
82Cl1. 1(b) (2) (A). Here, because the bribes thenselves involved
relatively small suns, and as t he Governnent evidently sustai ned no
nmeasurabl e | oss, the district court, in adopting the Presentence
| nvesti gati on Report, sentenced Hang based on the benefit received
by his victims in return for their paynents. Hang chall enges the
nmet hodol ogy enpl oyed by the district court in computing this val ue.

In making this conputation, the district court initially
determ ned that the value obtained by the victinse was federally
subsi di zed public housing. The court then ascertained the fair
rental value for houses simlar to the buildings acquired by the
victinms. By subtracting fromthis figure the rent actually paid by
these individuals, the court derived the net nonthly benefit
recei ved i n exchange for the bribe. Because the victins m ght have
stayed indefinitely within the federally subsidized hones, the
court used one year as a baseline fromwhich to determ ne the total
actual benefit received. Thus, the court nultiplied by twelve the
net nonthly benefit received by each victim This yielded a total
benefit of $33,660, which resulted in a four level increase in
Hang' s base of fense | evel

Hang's main objection to this calculation is his assertion
t hat each of the victins was ot herw se eligible for public housing.
Therefore, according to Hang, the conputation should be based on
t he noney the housing recipients saved by nore quickly accessing
publ i c housing. Hang' s theory of the case, though, is inconsistent
with the facts developed at trial. The accusations of Hang's
victims were linked by a consistent thene, which is perhaps best
exenplified by Syphong Souvannarath's statenent that Hang tol d her
"[1]f [she] didn't pay him then [she] won't have honme to |ive.
[ She] woul dn't get a house.” This testinony denonstrates that Hang
conpletely withheld public housing from certain Southeast Asian
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i ndi viduals until they would pay hi mbribes. The egregi ousness of
Hang's behavior is, if anything, underscored by the fact that the
victinms in this case were, indeed, eligible for public housing, for
Hang mani pulated his position to prevent them from receiving
Government services to which they were entitled.

The val ue of the benefit received in exchange for a bribe is
a factual finding that we review for clear error. See United
States v. Dijan, 37 F.3d 398, 403 (8th GCr. 1994), cert. denied,
115 S. . 1418 (1995). Consequently, we may reverse the sentence
only if we are "left with the definite and firmconviction that the
sentencing court erred.” United States v. Garrido, 995 F. 2d 808,
812 (8th Cir.), cert. denied, 114 S. C. 331 (1993). Additionally,
the value of the benefit received need not be determined wth
precision. See United States v. French, 46 F.3d 710, 715 (8th G r
1995) (stating that the anbunt of | oss need not be deternmined with
preci sion)(citing USSG §82B1. 1, comrent. (n.3)). W cannot say that
the district court committed clear error in calculating the benefit
received in exchange for the victinms' bribes,* and we thus affirm
the four |l evel increase in Hang's offense | evel assessed accordi ng
to the table in USSG 8§2F1. 1.

D. Obstruction of Justice

Finally, Hang clains that the district court inproperly
i nposed a two poi nt enhancenent under USSG 83Cl.1 for obstruction
of justice. The district judge i nposed this enhancenment because of
t he harassnment perpetrated by Hang's friends and famly nenbers
agai nst Governnent w tnesses. Hang contends that the Governnent
did not introduce sufficient evidence to show that he willfully

‘Indeed, it appears that the district court's nethodol ogy was
charitable to Hang. For instance, though the court used one year
as the baseline figure for determning the total val ue received, in
this case each of the victinse actually resided in federally
subsi di zed housing for |onger periods of tine.
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i npeded the admi ni stration of justice by masterm nding this odi ous
schene.

W review a district court's findings of fact in support of
t hi s enhancenent for clear error. United States v. Grady, 997 F. 2d
421, 425 (8th Cir.), cert. denied, 114 S. C. 416 (1995). Although
we evaluate de novo the district court's application of the
guidelines to the facts, we give due deference to the district
court's application of the guidelines. United States V.
Bellrichard, 62 F.3d 1046, 1050 (8th Cr. 1995), petition for cert.
filed on Nov. 22, 1995 (No. 95-6845)(unreported). There is no
evi dence suggesting that Hang hinself ever directly tornented

Government witnesses. Still, under the guideline at issue, Hang i s
chargeable "for conduct that he aided or abetted, counseled,
commanded, induced, procured, or willfully caused.” USSG 83Cl.1

coorment. (n.7). We feel the testinony in this case, as adduced at
trial and during the several related hearings, provided the
district court with an adequate foundation from which it could
logically infer that Hang was directing the nefarious activity of
his confederates. W cannot say that the district court commtted
clear error when it found by a preponderance of the evidence that
Hang engaged in conduct which justified the inposition of this
enhancenent .

I11. CONCLUSI ON

Hang has failed to persuade us that any of his argunments nerit
reversal. Accordingly, we affirmhis convictions for accepting a
bribe as a public official in violation of 18 US C 8§
201(b)(2)(A), as well as the three concurrent thirty-three nonth
terms of inprisonnent inposed by the district court.

A true copy.

Attest:
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